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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

TOM GLEASON and JULIE GLEASON

Civil Action No. 4:17€V-00163
Judge Mazzant

V.

MARKEL AMERICAN INSURANCE
COMPANY

w W W W W W

MEMORANDUM OPINION AND ORDER

Pending before the CowateDefendant’s Motion for Final Summary Judgment (Dkt. #20)
and Plaintiffs’ Motion for Partial Summary Judgment (Dkt. #22). After consigehe motions,
and the relevant pleadings, the Court finds that Defendant’'s motion sheudptanted and
Plaintiffs’ motion should be denied.

BACKGROUND

Plaintiffs Tom Gleason and Julie Gleason (“the Gleasawsiedinterests in a few closely
held companies. Through these companies the Gleasons indirectly owned Oregearntd CC
(“the Company”) and entered an agreement to sell their interest to OI@gmIdLC (“OIC”) on
October 1, 20140IC alleged thahe Gleasons made false repreéatans during the negotiations
and in theEquity Interest Purchase Agreement (the “Purchageediment”) Based on this
transaction, OIC brought suit against the Gleasons in thia 3@6icial District Court of Collin
County, Texas (“OIC Suit”). OIC fild its First Amended Petition and Request for Disclosure
June 8, 2016 (“the underlying Petition” or “the Petition”).

DefendantMarkel American Insurance CompaisguedaFor Profit Management Liability

Policy No. ML-815039 (the “Policy”}o the Company The Policy was effective for claims made

I Tom and Julie Gleasamere officers othe Company
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between August 31, 201dnd October 2, 2020, for “Wrongful Acts” that occurred before October
2, 2014. The Policy included Directors and Officers and Company Liability coverage. T
relevant portions of the Policy, including the Directors and Officers and Gomipability
provision andexclusion K are as follows:

Section Ill —DEFINITIONS

A. Claim means:

2. a civil proceeding against amiysured commencedy the service of a complaint
or similar pleading upon sucdhsured;

for aWrongful Act, including any appeal therefrom.

C. Insured Person whether in the singular or plural, means:

1. any natural person who was, now is or shall duringPblecy Period become a
duly elected or appointed director, trustee, goverWanager, officer, advisory
director, or member of a duly constituted committee or board dZdmepany or
their functional equivalent;

H. Outside Positionmeans the positioof director, officer, manager, trustee, governor or
other equivalent executive position in @utside Entity heldby aninsured Person
if service in such position is with the knowledge and consent of, at the direction or
request of, or part of the duties regularly assigned tortbered Person by the
Company.

K. Wrongful Act means:

1. any actual or alleged error, misstatement, misleading statement, act, omission
neglect, or breach of duty by amsured Personin their capacity as such or in an
Outside Position or with respect to Insuring Agreement C, by @ampany; or



2. any matter claimed against amgured Personsolely by reason of their serving in
such capacity or in aButside Position

Section IV-EXCLUSIONS

The Insurer shall not be liable under this Coverage Part to padyoasyn account of,
and shall not be obligated to defeady Claim made against anypsured:

K. based upon, arising out of or in any way involviijgt{e actual, alleged attempted
purchase or sale, or offer or solicitation of an offer to purchase or sell, langra=uity
securities, ori() the actual or alleged violation of any federal, state, local or common or
foreign law relating to debt or equity securities; predthis exclusion shall not apply to
anyClaim:

1. based upon, arising out of or in any way involving the purchase or sale, or offer or
solicitation of an offer to purchase or sell, any debtequity securities in a
private[ placement transaction exemporn registration under the Seties Act
of 1933, as amended.

(Dkt. #20, Exhibit A at pp. 26-29

On January 22, 2016, the Gleassabmitted their claim under the Policy to Defendant.
On March 15, 2016, Defendant acknowledged the Gleasons as Insured Persons under the Policy,
butdenied coverage asserting that there was no “Wrongful Act” becauGéethsonglid not act
as officers or directors (“insured capacity”) in the allegations containtdek i©IC Suitand that
even if theraverea “Wrongful Act,” Exclusion K precluded coverage.

On February 3, 2017, the Gleasons filleel present suit in the 3@6Judicial District Court
of Collin County, Texasalleging a breach of contract and extomtractual claims based on
Defendant’s deniabf coverage On March 6, 2017, Defendafited its Notice of Removal
(Dkt. #1). Since theGleasons initiated theurrent suit, the OIC Suit concluded. The Gleasons
prevailed on all claims anthe district courtawardedthe Gleasonseasonable and necessar

attorney’s fees and costs. On September 15, 2017, Defendant filed its motion for wummar

judgment (Dkt. #20). The Gleasons filed their response on October 13, 2017 (Dkt. #26) and



Defendant filed its replgn October 20, 2017 (Dk#30). On October 20, 201 'hd Gleasons filed
objections to the summary judgment evidence Defendant submitted (Dkt. #32) and Defendant
responded to the Gleasons’ objections on October 27, 2017 (Dkt. #36). Further, on September 18,
2017, the Gleasons filgtieir motion for partial summary judgment (Dkt. #22). On Octdl&r
2017, Defendant filed its response (Dkt. #27). The Gleasons filed their reptane©20, 2017
(Dkt. #31) and Defendant filed its sur-reply on October 27, 2017 (Dkt. #35).

LEGAL STANDARD

The purpose of summary judgment is to isolate and dispose of factually unsupported claim
or defensesCelotex Corp. v. Catretd77 U.S. 317, 3224 (1986). Summaiydgment is proper
under Rule 56(a) of the Federal Rules of Civil Procedure “if the movant shows thaisthere
genuine dispute as to any material fact and the movant is entitled to judgment as afr@attér
FeD. R.Civ. P.56(a). A dispute abowt material fact is genuine when “the evidence is such that
a reasonable jury could return a verdict for the nonmoving paftlyderson v. Liberty Lobby Inc.

477 U.S. 242, 248 (1986). Substantive law identifies which facts are matdridlhe trial @urt
“must resolve all reasonable doubts in favor of the party opposing the motion for summary
judgment.” Casey Enters., In@. Am. Hardware Mut. Ins. Cd&55 F.2d 598, 602 (5th Cir. 1981).

The party seeking summary judgment bears the initial burden of informinguheo€ its
motion and identifying “depositions, documents, electronically stored informaffagwits or
declarations, stipulations (including those made for purposes of the motion only), adsjissi
interrogatory answers, or other materials” that demonstrate the abdeaagenuine issue of
material fact.FED. R.Civ.P.56(c)(1)(A);Celotex 477 U.S. at 323If the movant bears the burden
of proof on a claim or defenserfavhich it is moving for summary judgment, it must come forward

with evidence that establishes “beyond peradveralliref the essential elements of the claim or



defense.” Fontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986). Where the nonmovant
bears the burden of proof, the movant may discharge the burden by showing that there rscan abse
of evidence to support the nonmovant’'s ca€elotex 477 U.S. at 325yers v. Dall. Morning
News, Ing. 209 F.3d 419, 424 (5th Cir. 2000). Once the moveast carried its burden, the
nonmovant must “respond to the motion for summary judgment by setting forth particigar fa
indicating there is a genuine issue for triaByers 209 F.3d at 424 (citingnderson477 U.S. at
248-49). A nonmovant must present affirmative evidence to defeat a properly suppori@a moti
for summary judgment.Anderson 477 U.S. at 257. Mere denials of material facts, unsworn
allegations, or arguments and assertions in briefs or legal memorandat silffiee to carry this
burden. Rather, the Court requires “significant probative evidence” from the nonmovantigsdis
a request for summary judgmenh re Mun. Bond Reporting Antitrust Litigg72 F.2d 436, 440
(5th Cir. 1982) (quotingrerguson v. Nat’l Broad. Cp584 F.2d 111, 114 (5th Cir. 1978)). The
Court must consider all of the evidence but “refrain from making any cregiddierminations or
weighing the evidence."Turner v. Baylor Richardson Med. CtA76 F.3d 337, 343 (5th Cir.
2007).
ANALYSIS

Defendant movef summary judgment because it maintains {hjt did not oweaduty
to defendhe AC Suit and(2) the Gleasons are barred by the one satisfaction rule. The Gleasons
move for partial summary judgment contendingttbefendant breached the duty to defehlde
Court will address Defenddstduty to defend the Gleasansthe AC Suit, and because it finds
there wasio duty to defend, will not address the one satisfaction rule.

“Under Texas law, an insurer may leawo responsibilities relating to coveragthe duty

to defend and the duty to indemnifyGilbane Bldg. Co. v. Admiral Ins. C&64 F.3d 589, 594



(5th Cir. 2011)citing D.R. Horton-Tex., Ltd. v. Markel Int’l Ins. Cp300 S.W.3d 740, 743 (Tex.
2009)). The duties to defend and indemnify are distinct, and one may exist without thédother.
see also Colony Ins. Co. v. Peachtree Const., 6#l7 F.3d 248, 2584 (5th Cir. 2011). An
insurer’'s duty to defend is determined by the application of the “emfners rule.” Guide(he
Elite Ins. Co. v. Fielder & Baptist Church197 S.W.3d 305, 308 (Tex. 2006). “The rule takes its
name from the fact that only two documents are ordinarily relevant to the detevmiofathe
duty to defend: the policy and the pleadings of the 4pandy claimant.”Id. (citing King v. Dall
Fire Ins. Co, 85 S.W.3d 185, 187 (Tex. 2002)). “[T]he duty to defend does not rely on the truth
or falsity of the underlying allegations; an insuieobligated to defend the insured if the facts
alleged in the petition, taken as true, potentially assert a claim for gevenaler the insurance
policy.” Colony, 647 F.3d at 253 (citinGuideOne 197S.W.3d at 308). All doubts regarding the
duty to defend are resolved in favor of the duty, and the pleadings are construadly.lizerich
Am. Ins. Co. v. Nokia, Inc268 S.W.3d 487, 491 (Tex. 2008). If a complaint potentially includes
a covered claim, the insurer must defend the entire kli{citation omitted).

Further, the Court must “apply Texas law as interpreted by Texas state cdzitbane
Bldg. Co, 664 F.3d at 593 (quotingid-Continent Cas. Co. v. Swift Energy €206 F.3d 487,
491 (5th Cir. 2000)).Under Texas law, “insurance policies are construed according to common
principles governing the construction of contracts, and the interpretation of amoespdicy is
a question of law for a court to determine®m. Int’'| Specialty Lines Ins. Co. v. Rerh Steel
LLC, 620 F.3d 558, 5685th Cir. 2010) The Court must interpret theolicy to discern the
intention of the parties as it is expressed in the polidy.“Whether a contract is ambiguous is
[alsd a question of law. Id. (citing Kelley-Coppedge, Inc. v. Highlands Ins. €880 S.W.2d

462, 464 (Tex. 1998)). An ambiguity is not present simply because the parties advancingpnfli



interpretations, but exists “only if the contractual language is susceptible tw morereasonable
interpretations.” Id. (quotingAm. Mfrs. Mut. Ins. Co. v. Schaefd24 S.W.3d 154, 157 (Tex.
2003)). “Effectuating the parties’ expressed intent is [the Court’s] prinzaugecn.” Don’s Bldg.
Supply, Inc. v. OneBeacon Ins..C267 S.W.3d 20, 23 (Tex. 2008). “No one phrase, sentence, or
section [of the policy] should be isolated from its setting and considered apart frathéne
provisions.” Id. (quotingForbau v. Aetna Life Ins. Co876S.W.2d 132, 134 (Tex. 1994)A
policy’s terms should be given their plain meaning, without inserting additional fmosis the
contract. Id.

In determining whether an insurer has a duty to defend, the policyholder “beaniidzhe
burden of showing that the claim [in the undenlyaction] is potentially within the insurance
policy’s scope of coverage Harken Expl Co. v. Sphere Drake Ins. PL261 F.3d 466, 471 (5th
Cir. 2001) (citation omitted). “However, it is the insurer that carries the burdestaiflishing
that ‘the plain language of a policy exclusion or limitation allows the insurer td aggerage of
all claims, also within the edines of the eight corners rule Regency Title Cou. Westchester
Fire Ins., No. 4:11cv-390, 2013 WL 6054820, at *4 (E.D. Tex. Nov. 2813) (citingNorthfield
Ins. Co. v. Loving Home Care, In863 F.3d 523, 528 (5th Cir. 2004)). In addition, “fdlsions
[in the insurance policy] are narrowly construed, and all reasonable infeneise be drawn in
the insured’s favor."Gore Design Completions, Ltd. v. Hartford Fire Ins..(&88 F.3d 365, 370
(5th Cir. 2008). An exclusion is ambiguous onlit i clearly susceptible to multiple reasonable
interpretations. Regency TitleCo, 2013 WL 6054820, a# (citing Carolina Cas. Ins. Co. v.
Sowel| 603 F. Supp. 2d 914, 923 (N.D. Tex. 2009)). “[The] rules favoring the insured . . . are
applicable onlywhen there is an ambiguity in the policy; if the exclusions in question are

susceptible to only one reasonable interpretatiom e rules favoring the insured] do not



apply.” Id. (quotingAm. States Ins. Co. v. Baile}33 F.3d 363, 369 (5@ir. 1998B)). “Courts
should not strain to find an ambiguity, if, in doing so, they defeat the probable intentions of the
parties, even though the insured may suffer an apparent harsh result as a coeseQben€as.

Grp. of Ins. Cosv. Chavez942 S.W.2d 654, 658 (Tex. AppHouston [14h Dist.] 1997, writ
denied). “Furthermore, if a policy provision is susceptible to only one reasansdipretation,

the [C]ourt is obligated to give the words their ‘plain meaning’ even if this means coverage
denied.” Regency Title Cg 2013 WL 6054820, at *4 (citingvanston Ins. Co. v. Legacy of Life,
Inc., 645 F.3d 739, 744-45 (5th Cir. 2011)).

Defendant argues that it did not owe the Gleasons a duty to defend iiCtBeiObecause
the actions surrounding the transaction were not “Wrongful Acts,” as contechplathe Policy.
Further, even if there is a “Wrongful Act,” Defendant maintains that the triamsdalls into
Exception K, and the Policy provides no coveragke Gleasons assert thia OIC Suit involved
alleged “Wrongful Acts” under the Policy. Further, the Gleasons argue tbeptton K does not
apply because of the private placement exemption. As such, the Glasserighe policy covers
the AC Suit. The Court willfirst look to whether the actions surrounding the OIC &t
“Wrongful Acts” and then will address whether taimfits into Exemption K.

l. “Wrongful Act”

The Policy covers an insured person acting in their insured capacity, as an afficer a
director? Defendant avers that the Gleasons were not acting in their insured capicitythe
factual allegatioathat makeup theOIC Suit. Defendant alleges thaetGleasons acted as the
sellers oftheir equity interest in the holding companies that owtiedCompanyn the OIC suit,

not as officers and directors. The Gleasmaitain that the underlying Petition does not limit the

2The Court notes that there are more conditions to be covered underitiye iRnbever, Defendant only challenges
the “Wrongful Act” requirement.



capacity in which it seeks dages fromthe Gleasos) and in fact the &ition specifically
references Tom Gleason both in his capacity asffaser and director and asseller. According
to the Gleasons, the underlying Petition aleatainsseveralallegations that do not refer the
Gleasons irither capacity.

Defendant supports its contention with a few distinguishable cases, incBeakg In
Beck the policy only coveredksesncurred by the directors or officers solelyin thatcapacity’
Beck v. Am. Cas. Cof Reading, PennNo. MO-88-CA-303,1990 WL 598573, at *14 (W.D.
Tex. Apr. 12, 1990) (emphasis added). Further, in that ¢ffiee petition mdde] a clear
distinction between the roles dhside Shareholder’ and ‘Former Directdr Id. Based on tls
sd of facts, the court founthat there was no duty to defend because it"alaar that the claims
asserted against the [p]ldiifé are not for actions taken by thewlelyin their capacitieas officers
and directors. ..” 1d. at *15 (emphasis in oginal).

Here, the policy doesot explicitly state that @Vrongful Act” occurs when the Gleasons
act solely in their official capacity. Further, the undbying Petition references the Gleasons in
both their capacity as sellerschas officersanddirectors. Indeedseveral timesthe underlying
Petitiondoes not specifyrgy capacity. The specific allegations in the underlying Petition’s cause
of action section also does not stitat OIC sued the Gleasomstheir capacity as Hers. As
such,the Petition does not conclusively estabtist capacity in which the Gleasons were sued
is not unreasonable to read the Petitiopa@sntiallyallegingthatthe Gleasons committeak least
one “error, misstatement, misleading statement, act, omission, negleciadr bfeuty” in their

insured capacity.lt is accordingly appropriate to find that the Policy provided coverage, before

3 Subsection 2 ahe“Wrongful Act” definition does indicate that the act must be made solely in the insapedity;
however, becausthe AC Quit arises out of an “actual or alleged error, misstatement, adisig statement, act,
omission, neglect or breach of dutytie Gleasons do not need to use Subsection 2 for coverage. Subsection 1 does
not make the gae limitation.



looking to the exclusions, for the underlyingtiBen.* See Zurich Am. Ins. C9.268 S.W.3d at
491;Nat’l Union Fire Ins, 939 S.W.2d at 141.

Il. Exclusion K

Defendant contends that even if the Gleasons’ actions are “Wrongful Acts,” the inglerly
Petition triggers Exclusion K of the Policy and the claim is not covered undeoliog. Exclusion
K providesthatthe insurer is not liable for any claithased gon, arising out of or in any way
involving (i) the actual, alleged or attempted purchase or sale, or offer or solicitidioiber to
purchase or selany debt or equity securities(Dkt. #20, Exhibit A at p. 29). The Gleasons argue
that not all 6 the allegations arise out of the sale of the Gleasons’ interests in the ompa
Accordingly, the Gleasons maintain that Defendant must defend the suit, evea i§tbely one
claim that is not precluded under Exclusion K.

“The words ‘arising out of’ are words of much broader significance than the wotdetta
by,” and are ordinarily understood to mean ‘originating from,’ *having its miigi ‘growing out
of,” ‘flowing from,’ ‘incident to,” or having connection with.State Farm Lloyds v. Charet| No.
4:04v-186, 2005 WL 2467071, at *3 (E.D. Tex. Oct. 6, 2005) (quddad Ball Motor Freight,
Inc. v. Emp’rs Mut. Liab. Ins. Co. of Wisl89 F.2d 374, 278 (5th Cir. 1951))[W]hen an
exclusion precludes coverage for injuries arising outesicibed conduct, the exclusion is given

a broad, general, and comprehensive interpretation. A claim need only bear an ihcidenta

4 Any doubts regarding coverage are to be resolved in the insured’s favor:
Where the complaint does not state facts sufficient to clearly bring thevitase or without the
coverage, the general rule is that the insurer is obligated to defend if theoteigtjally, a case
under the complaint within the coverage of the policy. Stated diffgrentcase of doubt as to
whether or not the allegations of a complaint against the insured state a cacsenofvithin the
coverage of a #ibility policy sufficient to compel the insurer to defend the action, saabtdwill
be resolved in insured’s favor.
Nat'l Union Fire Ins. Co. v. Merchs. Fast Motor Lines, .In839 S.W.2d 139, 141 (Tex. 199guoting Heyden
Newport Chem. Corp. v. S. Gen. Ins. G387 S.W.2d 22, 26 (Tex. 19658ee also King v. DallFire Ins. Co,
85S.W.3d 185, 187 (Tex. 2002) (“[W]e resolve all doubts regarding the duty toddeféavor of the duty.”).

10



relationship to the described conduct for the exclusion to apdly.’(quotingScottsdale Ins. Co.

v. Tex. Sec. Concepts & Imstiggation 173 F.3d 941, 943 (5th Cir. 1999)). Even if the Gleasons
are correct that some of the allegations are not caused by the sale of the Gietesess’in the
Company, all of the allegations bear, at the very least, an incidental relatitotlgsale of their
interest in @C. See id.(quoting Scottsdale Ins. Cp173 F.3d at 943 Using the example the
Gleasons provided, the allegations pertaining to Tom Glé&asdthholding financial informatio
from the auditors demonstrate his knowledge of the pertinent facts during thetagofor the
sale of the Gleasons’ interest in the Company (Dkt. #26, Exhibit B at-1088 Therefore, the
OIC Suit fits into Exclusion K.

However,Exclusion Kcontains an exemption, which states that the exclusion shall not
apply to claims thatra “based upon, arising out of or in any way involving the purchase or sale,
or offer or solicitation of an offer to purchase or sell, any debequity securities ina
private[]placement transactiorxempt from registration under the Securities Act of 1933, as
amended. (Dkt. #20, Exhibit A at p. 29).Defendant argues that the Gleasons are not exempt
from registratiorunderthe Securities Act of 1938 cause private placemerttansaction requires
theissuancef securitiedrom an issuerand the Gleasons are not issuerbe Gleasns respond
thata private placemat transactioris not defined in the Policy. As such, the Gleasons maintain
that the Court is not limited to using the definition pdaxd by Defendant, and in fact should use
the definition that is most favorable to the insured. The Gleasons aver tleaatbeseveral
definitions of private placemertransaction that daot include the term issueand using these
definitions,the Gleasons maintaithe sale of the membership is a private placerransaction

contemplated by the Policy.

11



This argument is belied by the Gleasansn contentions The Gleasonsontendthat the
transaction is a private placement transaction exempted from registratiorbecten 4(a)(2) of
the Securities Act of 1938nd the safe harbor provided by Rule 506 of Regulation D to the
Securities Act of 1933. Sectigi{a)(2) stateshat, “transadions by anissuernat involving any
public offering are exempted from registratiod5 U.S.C. 77d(a)(demphasis addedRule 506
of Regulation D provides, in relevant part, that the “[o]ffers and sales of sexiti@nissuer
that satisfy theondtionsin paragraph (b) or (c) ahis section shall be deemed to be transactions
not involving any public offering within the meaning otction 4(a)(2) of the Act.”
17 C.F.R. 8§ 230.50@mphasis added). Accordingly, it does not matter what defirit@andant
usedto define private placement transaction, becausasections the Gleasamy onrequirethe
Gleasondgo be issues. As such, the Gleasons must be issuers for the transaction to be considered
a private placement transaction under thedyoli

Defendant argues that the Gleasonsnateissuers because no secuwys issued in this
transaction. Defendant maintains that the Gleasons merely resold securities thaekieaigy
been issuedDefendant assevthat the underlying Petitidrandthe Purchase Agreemérstupport
this contention. The Gleasons did not provide an argument suggesting that they were issuers
pursuant to the Securities Act of 1938he Securities Act of 1933 defines an issuer as “every

person who issues or proposes to issue any security.” 15 U.S.C. 77b(a)(4). Looking to the

5> Defendant points the Coum the following excerptsamong othersfrom the pleadingsto demonstrate that the
pleadings emulate a personal sale of interest rather than an issuance aéséthetPurchase Agreement obligated
the [Gleasons] to sell to OIC their interest in tbéding companies that owned Oregon Ice Cream” (Dkt. #20, Exhibit
D at 1 10);'The Gleasons received $17,6851.50 of those proceeds. Tom Gleason'’s parents received $884,698.
Another $1,650,000 was placed in an escrow account;” (Dkt. #20, Exhibf D23t “As is customary in agreements
for the acquisition of a business, the Purchase Agreement contaichanisen designed to ensure that the business
had a sufficient amount of worlg capital when acquired by OIGDkt. #20, Exhibit D at T 34).

6 Defendant points the Court to the following excedrpmthe Purchase Agreement to demonstrate that this transaction
did not involve an issuance because the equity interest had already been“[dslieGleason is the beneficial
holder, as jointenantwith Tom Gleasonpf 100% of theissuedand outstanding shares of common stock of
Cornerstone. . . .'[Dkt. #20, Exhibit B atp. 90)(emphasis added)

12



underlying Petitiorand Purchase Agreement, the transaction involved the resale of sethaities
had previously been issued, not the issuancgeofirities by the Comparly Accordingly, the
Gleasons are not issuers as defined by the Securities Act of 1933. Because thres Gleasot
issuers, the transaction is not a private placement transaction as definetibin &a)(2) or Rule
506 of Regulation D to the Securities Act of 1933. Since the transaction is not a pacatagrt
transaction as defined in the Securities Act of 1933, the claim is not “based upaog, @utsof or

in any way involving the purchase or sade offer or solicitation of an offer to purchasesell,
any debt or quities securities in a private[ Jplacement transaction exempt from registratien un
the Securities Act of 1933.” (Dkt. #20, Exhibit A at p. 29). Therefore, the claim does ndo fit |
the private placement exemption, and is excluded pursuant to Exclusion K. Accqrdingly
Defendant did not have the duty to defend th€ Quit because the claim was excluded from
coverage.

PLAINTIFF S’ OBJECTIONS TO DEFENDANT'S SUMMARY JUDGMENT
EVIDENCE

The Gleasons object to Defendant’s evidenceb@sg outside the “eight corners,”
specifically pointing to Docket Number Twenty Exhibit B (the Purchase Agga®, Exhibit E
(the docket sheet for the OIC Suit), Exhibit F (the docket sheet forli®&@it), Exhibit G (letter
from Joseph L. Franco regsting coverage under the Policy), Exhibit H (letter from Michael R.
Delhagen denying coverage under the Policy), and Exhibit | (the GleasongnMiotr
Determination of Prevailing Party and Hearing for Entry of Fees and CosasdAw the QC

Suit)® In its analysis, the Court did naferenceor even look t&Exhibit E, ExhibitF, Exhibit G,

" The Court does not hold that an individual cannot be an issieeelywith this set of facts, the Glsons are not
issuers.

8 The Gleasons make the same objection to Docket Number 27 Exhibits (HFa@l . These exhibit are the same
documents provideds exhibitdy Defendant in Docket Number 20.

13



Exhibit H, or Exhibit I. As such, the Court will sustain the objection, as theresed#id not affect
the Court’s analysis.

Defendant responds that Exhibit B, tAerchase Agreement, is proper evidence because
the underlying Petition repeatedly references the Purchase Agreement. Diefeaidéains that
the Court is permitted to use a document that is specifically referred to quareted by either
the underlying Petition or the Policy. Further, Defendant argues that the RuAgrasment fits
into the exception to the “eight corners” rule because it was initially impegsidiscern whether
coverage was implicated and that it went to the fundamental issue of coverage.

The Court overrules the objection to Exhibit B to Docket Number 20, the Purchase
Agreement, because the underlying Petition referenced the Purchase Agremramttanes,
which incorporates the terms of the Purchase Agreement into the umglétitition. See In re
Deepwater Horizon470 S.W.3d 452, 464 (Tex. 201%)s. Co. of the State of Penn. v. Roherts
506 S.W.3d 498, 5696 (Tex. App—Houston [kt Dist.] 2017, pet. filed). This requires the
Purchase Agreement to be consulted in otdgaroperly engage in the “eight corners” analysis.
See In re Deepwater Horizod70 S.W.3d at 464ns. Co. of the State of Pend06 S.W.3d at
505-06. See alsd.one Star Fund V (U.S.), L.P. v. Barclays Bank P4 F.3d 383, 387 (5th
Cir. 2010) (allowing courts to use documents referenced in and central to a complaint whe
analyzing a motion to dismiss).

CONCLUSION

It is thereforecORDERED that Defendant’s Motion for Final Summary Judgment (Dkt.

#20) is herebsRANTED Plaintiffs’ Motion for Partial Summary Judgment (Dkt. #22) is hereby

DENIED. Accordingly, Defendant did not owe a dutg defend as a matter of lawll of

14



Plaintiffs’ claims are based on the duty to defend, and as such, all of Faoiiims fail asa

matter of law. Therefore, Plaintiffs’ claims al®ISMISSED WITH PREJUDICE .
SIGNED this 24th day of January, 2018.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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